AMENDED IN ASSEMBLY AUGUST 19, 2016
AMENDED IN SENATE MAY 31, 2016
AMENDED IN SENATE APRIL 21, 2016
AMENDED IN SENATE APRIL 11, 2016

SENATE BILL No. 1194

Introduced by Senator Hill

February 18, 2016
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arts: 109 116 153 307 313 1 of the Bus1 ness and Profons Code
and to amend Section 825 of the Government Code, relating to
professional regulations.

LEGISLATIVE COUNSEL’S DIGEST

SB 1194, as amended Hill. Psyehelegy:—Beard—efPsychology:

persennel-Professions and vocations. board actions and regulations.
(1) Existing law providesfor the licensure and regulation of various
professions and vocations by boards within the Department of Consumer
Affairs and authorizes those boards to adopt regulations to enforce the
laws pertaining to the profession and vocation for which they have
jurisdiction. Existing law makes decisions of any board within the
department pertaining to setting standards, conducting examinations,
passing candidates, and revoking licenses final, except as specified,
and provides that those decisions are not subject to review by the
Director of Consumer Affairs. Existing law authorizes the director to
audit and review certain inquiries and complaints regarding licensees,
including the dismissal of adisciplinary case. Existing law requiresthe
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director to annually report to the chairpersons of certain committees
of the Legidature information regarding findings fromany audit, review,
or monitoring and evaluation. Existing law authorizes the director to
contract for services of experts and consultants where necessary.
Existing law requires regulations, except those pertaining to
examinationsand qualificationsfor licensure and fee changes proposed
or promulgated by a board within the department, to comply with certain
requirements before the regulation or fee change can take effect,
including that the director is required to be notified of the rule or
regulation and given 30 days to disapprove the regulation. Existing
law prohibits a rule or regulation that is disapproved by the director
from having any force or effect unless the director’s disapproval is
overridden by a unanimous vote of the members of the board, as
specified.

This bill would instead authorize the director, upon his or her own
initiative, and require the director upon the request of the board making
the decision or the Legidature, to review any nonministerial
market-sensitive action, except as specified, of a board within the
department to determine whether it furthers a clearly articulated and
affirmatively expressed state policy and to approve, disapprove, or
recommend modifications of the board action, as specified. The hill
would requirethedirector to issue and post on the department’s I nter net
Web site his or her final written decision and the reasons for the
decision. The bill would, commencing on March 1, 2017, require the
director to annually report to the chairs of specified committees of the
Legislature information regarding the director’'s disapprovals and
recommended modifications of board actions. The bill would require
the director to review rules or regulations, as described above, within
60 days. The bill would require the director to disapprove a proposed
ruleor regulation that isa market-sensitive action that does not further
clearly articulated and affirmatively expressed state policy and authorize
him or her to recommend modifications.

(2) The Government ClaimsAct, except as provided, requiresa public
entity to pay any judgment or any compromise or settlement of a claim
or action against an employee or former employee of the public entity
if the employee or former employee requests the public entity to defend
himor her against any claimor action against himor her for aninjury
arising out of an act or omission occurring within the scope of his or
her employment as an empl oyee of the public entity, the request ismade
inwriting not lessthan 10 days before the day of trial, and the employee
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or former employee reasonably cooperatesin good faith in the defense
of the claim or action. That act prohibits the payment of punitive or
exemplary damages by a public entity, except as specified.

Thisbill would require a public entity to pay a judgment or settlement
for treble damage antitrust awards against a member of a regulatory
board for an act or omission occurring within the scope of his or her
employment as a member of a regulatory board. The bill would specify
that treble damages awarded pursuant to a specified federal law for
violation of another federal law are not punitive or exemplary damages
within the Government Claims Act.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes-no.

The people of the Sate of California do enact as follows:

SECTION 1. Section 109 of the Business and Professions Code
is amended to read: N

109. (@) The director may initiate an investigation of any
allegations of misconduct in the preparation, administration, or
scoring of an examination which is administered by aboard, or in
thereview of qualificationswhich are apart of thelicensing process
of any board. A request for investigation shall be made by the
director to the Division of Investigation through the chief of the
division or to any law enforcement agency in thejurisdiction where
the alleged misconduct occurred.

(1) Thedirector may intervenein any matter of any board where
aninvestigation by the Division of Investigation discloses probable
cause to believe that the conduct or activity of a board, or its
members or—employees employees, constitutes a violation of
criminal law.

Fhe

(2) The term “intervene,” as used in paragraph-€) (1) of this
section may include, but is not limited to, an application for a
restraining order or injunctive relief as specified in Section 123.5,
or areferral or request for criminal prosecution. For purposes of
this section, the director shall be deemed to have standing under
Section 123.5 and shall seek representation of the Attorney
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General, or other appropriate counsel in the event of aconflict in
pursuing that action.

(b) (1) For the purposes of this subdivision, the following
definitions shall apply:

(A) “Action” includes nonministerial formal actions as voted
on by a board and nonministerial informal decisions made by staff
as a result of explicit or implied delegated authority to act on
behalf of the board.

(B) Notwithstanding any other law, “ board” means a board,
committee, or commission within the Department of Consumer
Affairs.

(C) “Market-sensitiveactions’ meansthose actionsthat create
barriersto market participation and restrict competition, including,
but not limited to, examination passage scores, advertising
restrictions, price regulation, enlarging or restricting the scope
of practice qualifications for licensure, and a pattern or program
of disciplinary actions affecting multiple individuals that create
barriersto market participation.

(D) “Clearly articulated and affirmatively expressed state
policy” includesfederal statutes and regulations, California state
statutes and regulations, department policies, and executive orders.

(2) (A) (i) Wthin 60 daysof an action taking place, the director
may, upon hisor her own initiative, and shall, upon request by the
board making the decision or the Legidature, review any action
by a board to determine if it is a market-sensitive action.

(i) If the action is found to be a market-sensitive action, the
director shall, within 90 days of receiving a request for a review
or initiating a review pursuant to this section, further determine
whether the market-sensitive action furthers a clearly articulated
and affirmatively expressed state policy.

(iii) If thedirector initiatesareview of an action, he or she shall
notify the relevant board of the review and whether the review
resulted from a contact made by a specific member of the
Legislature, a specific organization, or a member of the public.

(iv) The director’s decision to review an action under this
section shall serve to cease implementation of the action until the
review is finalized and the action is found to further a clearly
articulated and affirmatively expressed state policy.

(v) Any review by the director under this subdivision shall
include a full substantive review of the board action based upon
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all the relevant facts in the record provided by the board and any
additional information identified by the director.

(B) Upon completion of the review, the director shall take one
of the following actions:

(i) Approve the action or decision upon determination that it
furthers a clearly articulated and affirmatively expressed state
policy.

(if) Disapprove the action or decision if it does not further a
clearly articulated and affirmatively expressed state policy. Upon
disapproval, the director may recommend modifications to the
board action that the board may vote to accept and resubmit for
review by the director. If the board rejects the recommended
modification, the board action shall not take effect.

(3) Thissubdivision shall not be construed to apply to any action
taken by any board prior to January 1, 2017.

(c) The director shall issue, and post on the department’s
Internet Web site, his or her final written decision on the board
action with an explanation of the reasons that action or decision
does or does not further a clearly articulated and affirmatively
expressed state policy and the rationale behind the director’s
decision.

(d) Thereview set forthin subdivision (b) shall not apply to the
review of any regulation promulgated by a board, singular
disciplinary action, official positions on legislation or legislative
proposals, or any other sanction or citation imposed by a board
upon a single licensee unlessit is part of a pattern or program of
disciplinary actions affecting multiple individuals that create
barriersto market participation.

(e) The director shall report to the Chairs of the Senate
Committee on Business, Professions, and Economic Devel opment
and the Assembly Committee on Business and Professionsannually,
commencing March 1, 2017, regarding his or her disapprovals
and recommendations for modifications pursuant to this section.
Thisreport shall be submitted in compliance with Section 9795 of
the Government Code.

(f) Thissection shall not be construed to affect, impede, or delay
any disciplinary actions of any board, except those actions that
are under review as part of a potential pattern or program of
disciplinary actions affecting multiple individuals that create
barriersto market participation.
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(g) Thissection shall not affect, impede, or delay the availability
of judicial review under any other law, including, but not limited
to, Section 1085 of the Code of Civil Procedure.

SEC. 2. Section 116 of the Business and Professions Code is
amended to read:

116. (@) The director may audit and review, upon his or her
own initiative, or upon the request of a consumer or licensee,
inquiries and complaints regarding licensees, dismissals of
disciplinary cases, the opening, conduct, or closure of
investigations, informal conferences, and discipline short of formal

accusatl on by—the—MeeI+eal—Bearel—ef—Gaermra,—theaH+ed—heatth

erbeth: any board or bureau wrthln the department

(b) The director shall report to the-Chairpersens Chairs of the
Senate—Business—and—Professions Committee on  Business,
Professions, and Economic Devel opment and the A ssembly-Health
Committee on Business and Professions annually, commencing
March 1,-2995; 2017, regarding hisor her findings from any audit,
review, or monitoring and evaluation conducted pursuant to this
section. Thisreport shall be submitted in compliance with Section
9795 of the Government Code.

SEC. 3. Section 153 of the Business and Professions Code is
amended to read:

153. The director may investigate the work of the severa
boards in his or her department and may obtain a copy of all
records and full and complete data in all official matters in
poon of the boards therr members offlcers or—empteyea‘y

at—sehedeteelreeammmeea empl oyees

SEC. 4. Section 307 of the Business and Professions Code is
amended to read:

307. Thedirector may contract for the services of experts and
consultants where necessary to carry out-the-previsions-of this
chapter and may provide compensation and reimbursement of
expenses for-saeh those experts and consultantsin accordance with
state law.

SEC. 5. Section 313.1 of the Business and Professions Code
isamended to read:
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313.1. (a) Netwithstanding-For the purposes of this section,
the following definitions shall apply:

(1) * Market-sensitive actions” meansthose actionsthat create
barriersto market participation and restrict competition, including,
but not limited to, examination passage scores, advertising
restrictions, price regulation, enlarging or restricting the scope
of practice qualifications for licensure, and a pattern or program
of disciplinary actions affecting multiple individuals that create
barriersto market participation.

(2) “Clearly articulated and affirmatively expressed state
policy” includesfederal statutes and regulations, California state
statutes and regul ations, department policies, and executive orders.

(b) Notthhstandl ng any othaﬁevrse&ef Iaw to the contrary,
no rule or-reguta A A
erualﬁeaﬁees#emeeﬂsufe regul atl onand no fee change proposed
or promulgated by any of the boards, commissions, or committees
within the department, shall take effect pending compliance with
this section.

(b)

(c) The director shall be formally notified of and shall-be

review, in accordance with the
requirements of Article 5 (commencing with Section 11346) of
Chapter 3.5 of Part 1 of Division 3 of Title 2 of the Government
Code, and this section, al of the following:

(2) All notices of proposed action, any modifications and
supplements thereto, and the text of proposed regulations.

(2) Any notices of sufficiently related changes to regulations
previoudy noticed to the public, and the text of proposed
regul ations showing modifications to the text.

(3) Final rulemaking records.

(4) All relevant facts in the rulemaking record, which may
include data, public comments, or other documentary evidence
pertaining to the proposed regulation to determine whether it
furthers a clearly articulated and affirmatively expressed state
policy.

t€)

(d) The submission of all notices and final rulemaki ng records
to the director and th i
director’s approval, as authorized by this section, shall be a
precondition to the filing of any rule or regulation with the Office
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of Administrative Law. The Office of Administrative Law shall
have no jurisdiction to review arule or regulation subject to this
sectlon until afterifheeemplreeepref the d| rector’sreview and-enhy
- approval. Thefiling of
any document with the Office of Admlnlstratlve Law shall be
accompanied by a certification that the board, commission, or
committee has complied with the requirements of this section.

(e) (1) Following the receipt of any final rulemaking record

subj ect to SudeVISIOI’] (a) the dlrector shallhao‘efheau%heﬁ%y—fef

approve or dlmpprove a proposed rule or regulatl on within 60
days. Disapproval shall only be allowed on the ground that it is
injurious to the public health, safety, or-welfare: welfare or is a
mar ket-sensitive action that does not further a clearly articulated
and affirmatively expressed state policy.

(2) If the regulation is a market-sensitive action that does not
further a clearly articulated and affirmatively expressed state
policy, it shall be disapproved. If the director disapproves the
regulation because it is a market-sensitive action that does not
further a clearly articulated and affirmatively expressed state
policy, he or she may recommend modifications. The disapproval
shall be in writing and express the director’s rationale for the
disapproval.

()

() Final rulemaking records shall be filed with the director
within the one-year notice period specified in Section 11346.4 of
the Government Code. If necessary for compliance with this
section, the one-year notice period may be extended, as specified
by this subdivision.

(1) In the event that the one-year notice period lapses during
the director’s 30-day review period, or within 60 days following
the notice of the director’s disapproval, it may be extended for a
maximum of 90 days.

(2) If the director approves the final—+ulemaking—+ecord—or

dechnes-to-take-action-on--within-30-days; record, the-beard;
eemmission-ercommittee board shall have five days from the

receipt of the record from the director within which to file it with
the Office of Administrative Law.
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(3) (A) If thedirector disapprovesaruleor regulation, it shall
have no force or effect unless, within 60 days of the notice of
disapproval, (A) the disapproval is overridden by a unanimous
vote of the members of the board, commission, or committee, and
(B) the board, commission, or committeefilesthefinal rulemaking
record with the Office of Administrative Law in compliance with
this section and the procedures required by Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title
2 of the Government Code.

(B) Any regulation disapproved because it does not further a
clearly articulated and affirmatively expressed state policy shall
not be subject to this subdivision.

H—NethingHa-this

(g) Thissection shall not be construed to prohibit the director
from affirmatively approving a proposed rule, regulation, or fee
change at any time within the 30-day period after it has been
submitted to him or her, in which event it shall become effective
upon compliance with this section and the procedures required by
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division
3 of Title 2 of the Government Code.

(h) Thissection shall not affect, impede, or delay the availability
of judicial review under any other law, including, but not limited
to, Section 1085 of the Code of Civil Procedure.

SEC. 6. Section 825 of the Government Code is amended to
read:

825. (@) Except as otherwise provided in this section, if an
employee or former employee of apublic entity requeststhe public
entity to defend him or her against any claim or action against him
or her for an injury arising out of an act or omission occurring
within the scope of his or her employment as an employee of the
public entity and the request is made in writing not less than 10
days beforethe day of trial, and the employee or former employee
reasonably cooperates in good faith in the defense of the claim or
action, the public entity shall pay any judgment based thereon or
any compromise or settlement of the claim or action to which the
public entity has agreed.

If the public entity conducts the defense of an employee or
former employee against any claim or action with his or her
reasonable good-faith cooperation, the public entity shall pay any
judgment based thereon or any compromise or settlement of the
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claim or action to which the public entity has agreed. However,
where the public entity conducted the defense pursuant to an
agreement with the employee or former employee reserving the
rights of the public entity not to pay the judgment, compromise,
or settlement until it is established that the injury arose out of an
act or omission occurring within the scope of his or her
employment as an employee of the public entity, the public entity
is required to pay the judgment, compromise, or settlement only
if it is established that the injury arose out of an act or omission
occurring in the scope of his or her employment as an employee
of the public entity.

Nothing in this section authorizes a public entity to pay that part
of aclaim or judgment that isfor punitive or exemplary damages.

(b) Notwithstanding subdivision (a) or any other provision of
law, a public entity is authorized to pay that part of a judgment
that is for punitive or exemplary damages if the governing body
of that public entity, acting in its sole discretion except in cases
involving an entity of the state government, finds all of the
following:

(1) Thejudgmentisbased onan act or omission of an employee
or former employee acting within the course and scope of his or
her employment as an employee of the public entity.

(2) Atthetimeof theact giving risetotheliability, the employee
or former employee acted, or failed to act, in good faith, without
actual malice and in the apparent best interests of the public entity.

(3) Payment of the claim or judgment would be in the best
interests of the public entity.

As used in this subdivision with respect to an entity of state
government, “a decision of the governing body” means the
approval of the Legidlature for payment of that part of ajudgment
that is for punitive damages or exemplary damages, upon
recommendation of the appointing power of the employee or
former employee, based upon the finding by the Legislature and
the appointing authority of the existence of the three conditions
for payment of a punitive or exemplary damages clam. The
provisions of subdivision (a) of Section 965.6 shall apply to the
payment of any claim pursuant to this subdivision.

Thediscovery of the assets of apublic entity and the introduction
of evidence of the assets of a public entity shall not be permitted
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in an action in which it is alleged that a public employeeisliable
for punitive or exemplary damages.

The possibility that a public entity may pay that part of a
judgment that isfor punitive damages shall not be disclosed in any
trial in which it is aleged that a public employee is liable for
punitive or exemplary damages, and that disclosure shall be
grounds for amistrial.

(c) Except as provided in subdivision (d), if the provisions of
this section are in conflict with the provisions of a memorandum
of understanding reached pursuant to Chapter 10 (commencing
with Section 3500) of Division 4 of Title 1, the memorandum of
understanding shall be controlling without further legidative action,
except that if those provisions of amemorandum of understanding
require the expenditure of funds, the provisions shall not become
effective unless approved by the Legislature in the annual Budget
Act.

(d) Thesubject of payment of punitive damages pursuant to this
section or any other provision of law shall not be a subject of meet
and confer under the provisions of Chapter 10 (commencing with
Section 3500) of Division 4 of Title 1, or pursuant to any other
law or authority.

(e) Nothing in thissection shall affect the provisions of Section
818 prohibiting the award of punitive damages against a public
entity. This section shall not be construed as a waiver of a public
entity’simmunity from liability for punitive damages under Section
1981, 1983, or 1985 of Title 42 of the United States Code.

(f) (1) Except asprovidedin paragraph (2), apublic entity shall
not pay a judgment, compromise, or settlement arising from a
claim or action against an elected official, if the claim or actionis
based on conduct by the elected official by way of tortiously
intervening or attempting to intervenein, or by way of tortiously
influencing or attempting to influence the outcome of, any judicial
action or proceeding for the benefit of a particular party by
contacting the trial judge or any commissioner, court-appointed
arbitrator, court-appointed mediator, or court-appointed special
referee assigned to the matter, or the court clerk, bailiff, or marshal
after an action has been filed, unless he or she was counsel of
record acting lawfully within the scope of his or her employment
on behalf of that party. Notwithstanding Section 825.6, if apublic
entity conducted the defense of an elected official against such a
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claim or action and the elected official isfound liable by thetrier
of fact, the court shall order the elected official to pay to the public
entity the cost of that defense.

(2) If an elected official is held liable for monetary damagesin
the action, the plaintiff shall first seek recovery of the judgment
against the assets of the elected official. If the elected official’s
assets are insufficient to satisfy the total judgment, as determined
by the court, the public entity may pay the deficiency if the public
entity is authorized by law to pay that judgment.

(3) To the extent the public entity pays any portion of the
judgment or isentitled to reimbursement of defense costs pursuant
to paragraph (1), the public entity shall pursue al available
creditor's remedies against the elected official, including
garnishment, until that party hasfully reimbursed the public entity.

(4) This subdivision shall not apply to any crimina or civil
enforcement action brought in the name of the people of the State
of Caifornia by an elected district attorney, city attorney, or
attorney general.

(g) Notwithstanding subdivision (a), a public entity shall pay
for a judgment or settlement for treble damage antitrust awards
against a member of a regulatory board for an act or omission
occurring within the scope of his or her official capacity as a
member of a regulatory board.

(h) Treble damages awarded pursuant to the federal Clayton
Act (Sections 12 to 27, inclusive, of Title 15 of, and Sections 52
and 53 of Title 29 of, the United Sates Code) for a violation of
the federal Sherman Act (Sections 1 to 7, inclusive, of Title 15 of
the United Sates Code) are not punitive or exemplary damages
under the Government Claims Act (Division 3.6 (commencing with
Section 810) of Title 1 of the Government Code) for purposes of
this section.
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